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the right to the teachings of a virtuous and not a depraved mother 
to his children. If he entrusted their care to a virtuous and 
undefiled mother, and a party corrupts and debases her, he thereby 
becomes liable for the neglect to her family and her example to 
her children, and the fact that the wife dies, does not deprive him 
of his right to a recovery : Tundt v. Hartranft, 41 111. 12, 13. 

Damages may also be increased or diminished by circumstances, 
as the rank and fortune of the plaintiff and defendant, the seduc- 
tion of the wife founded on her previous behavior and character. 

Again — In proof of damages, the relation of friendship, blood, 
confidence, gratitude and hospitality which subsisted between the 
plaintiff and defendant, may be shown. 

Sedgwick and many other writers, including Greenleaf and 
Phillips on Evidence, lay it down as a rule that the amount of 
reparation in no sense is to be measured by the defendant's pro- 
perty, and evidence that the defendant is a man of large fortune is 
inadmissible. But that is not the law in Illinois, as that point 
was expressly decided in the recent case of Peters v. Lake, re- 
ported in 6th Legal News, p. 13. 

Elliott Anthony. 

Chicago, Jan. 1876. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Pennsylvania. 
SCHULTZ'S APPEAL. 

Where an absolute estate is devised, but upon a secret trust assented to by the 
devisee, cither expressly, or impliedly by knowledge and silence before the death 
of the testator, a court of equity will fasten a trust on him on the ground of fraud, 
and consequently the statute of mortmain will avoid the devise if the trust is in 
favor of a charity. 

But it' the devisee have no part in the devise, and no knowledge of it until after 
the death of the testator, there is no ground upon which equity can fasten such a 
trust on him, even though after it comes to his knowledge ho should express an 
intention of conforming to the wishes of the testator. 

A testator, being ill, sent for a scrivener to draw a will, dividing his property 
among certain charities ; upon being informed that it would be avoided by his 
death within thirty days, but that by bequeathing it absolutely to a man whom he 
could trust, the same result might be attained, he executed a will giving all his 
estate to Y., who, he was confident, would execute his wishes, but who had no 
knowledge of the will or its contents until after his death, which occurred within 
thirty days. Y. admitted, on examination, that he felt a moral obligation to 
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devote the property to the charities which a witness present at the execution of the 
will informed him were those meant by the testator. Held, that the bequest to Y. 
was good, and not within the provisions of the Mortmain Act of 26th April 1855. 

Certiorari to the Orphans' Court of Montgomery county. 

Frederick Schultz died in 1872. The paper containing the fol- 
lowing residuary bequest was offered for probate as his will, and 
objected to upon the ground that it had been obtained by undue in- 
fluence : " As touching all the rest and residue of my estate, I give 
and bequeath the same to Reuben Yeakle, of Cleveland, Ohio, and 
his heirs and assigns for ever." An issue devisavit vel non was 
directed, and determined in favor of the validity of the will, which 
was then admitted to probate. 

Upon the filing of the executor's account, there was found to be 
a balance of $10,043, after payment of debts. Before the auditor 
appointed to audit this account, there appeared the next of kin of 
testator to claim that this balance should be distributed according 
to the intestate laws, because the will, though in terms an absolute 
bequest to Yeakle, was an attempt to evade the act of 26th April 
1855 (Purd. Dig. 1477, pi. 22), and to create a charitable trust. 
The auditor reported the facts (which are sufficiently set forth 
above and in the opinion), and a decree awarding the fund to 
Yeakle. This report was confirmed by the court below, and the 
next of kin appealed. 

C. Hunsicker and Q-. R. Fox, for appellant. — By this will the 
testator attempted a fraud upon the law. The English doctrine, 
that parol evidence is inadmissible to vary or contradict a written 
will, has been much modified in Pennsylvania : Rearick v. Swine- 
hart, 1 Jones 238; Hoge v. Hoge, 1 Wright 163. The older 
English authorities are conclusive that an attempt like the present 
to evade the statute of mortmain would have been thwarted : Boson 
V. Statham, 1 Eden 512 ; s. c. 1 Cox 16 ; Shelford on Mortmain, 
sect. 143-147 ; Willard v. Hawthorn, 2 B. & Aid. 96 ; Doe v. 
Wright, Id. 721. The late English cases relied upon by the court 
below have never been recognised in this state, and are an aban- 
donment of the earlier doctrine. 

B. M. Boyer, contr^. — The Act of 1855 is a copy, in principle, 
of 9 Geo. II., c. 36 : McLean v. Wade, 5 Wright 266. Under 
this act the cases clearly establish the principle, that if there is no 
trust which equity could enforce against the legatee if the will had 
been made in accordance with the provisions of the statute, then 
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there is no fraud upon the law. The gift is the absolute property 
of the legatee; if he devotes it to charity it is his own gift, not 
the gift of the testator — and cited Adlingtonv. Oann, 3 Atk. 144; 
Mucklestone v. Brown, 6 Ves. 52 ; Strickland v. Aldridge, 9 Id. 
516 ; Loma v. Biplet/, 3 Sm. & Gif. 48 ; Paine v. Sail, 18 Ves. 
475 ; Walgrave v. Tebhs, 2 Kay & J. Ch. 313. 

The opinion of the court was delivered by 

Sharswood, J. — The very able and exhaustive opinions, as 
well of the auditor as of the learned court below, have relieved ua 
from an examination of the English decisions upon the mortmain 
act of that country. They undoubtedly throw a clear and strong 
light upon the question presented upon this record. They estab- 
lish two positions: 1st. That if an absolute estate is devised, but 
upon a secret trust assented to by the devisee, either expressly, or 
impliedly by knowledge and silence before the death of the testa- 
tor, a court of equity will fasten a trust on him on the ground of 
fraud, and consequently the statute of mortmain will avoid the 
devise if the trust is in favor of a charity. But, 2d. If devisee 
have no part in the devise, and no knowledge of it until after the 
death of the testator, there is no ground upon which equity can 
fasten such a trust on him, even though after it comes to his know- 
ledge he should express an intention of conformity to the wishes 
of the testator. 

The latter proposition applies directly to the case now before us. 
Reuben Yeakle, the legatee named in the will, was not present 
when the instrument was executed. He had no communication 
with the testator directly or indirectly upon the subject. The tes- 
tator had long intended to leave his estate for charitable purposes. 
On his death-bed- he sent for a scrivener, and expressed to him his 
wish to have his property so disposed of after his death. He was 
informed that if he should die within thirty days such a disposition 
would be ineffectual, but that he might make an absolute bequest 
to some individual, upon the confidence and belief that when he 
should be informed of his wishes he would, of his own accord, carry 
them out. This plan was adopted, and, upon the suggestion of one 
of the by-standers, Reuben Yeakle, the bishop of the church to 
which decedent belonged, was chosen by him. 

It is clear, not only from the evidence, but from the verdict of 
the jury in the issue of devisavit vel non, that no undue influence 
was exercised to procure the will. It was the testator's own free 
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and voluntary act, and he was "told he could dispose of his pro- 
perty to a particular person unconditionally, and if that man would 
do it then he could put it to those places where he wanted it; but 
that would be entirely at his option; he could do it or not." Reu- 
ben Yeakle was not informed of the will until ^ome time after the 
death of the testator. When informed of it he declared his inten- 
tion to appropriate the money as the testator wished it to be. He 
said, when examined as a witness before the auditor, " I have not 
seen the will, but if it gives me the absolute right to the property 
without condition, I should consider that I had the legal right to do 
with the property as I pleased. I draw a distinction in this case 
between the legal and moral right." 

We are unshackled by authority on this question. The English 
precedents upon the construction of their statute of mortmain are 
not binding upon this court, and with us the question is an entirely 
new one. By the 11th section of the Act of Assembly of April 
26th 1855 (Pamph. L. 332), it is provided that no estate, real or 
personal, shall hereafter be bequeathed, devised or conveyed to any 
body-politic, or to any person, in trust for religious or charitable 
uses, except the same be done by deed or will attested by two 
credible, and at the time disinterested, witnesses, at least one cal- 
endar month before the decease of the testator or alienor, and all 
dispositions of property contrary hereto shall be void and go to the 
residuary legatee or devisee, next of kin or heirs according to law. 

It seems very clear that the bequest in the will of Frederick 
Schultz to Reuben Yeakle is not within the words of this statute. 
There is nothing in the circumstances to fasten a trust upon him. 
The statute out of the way, the charities intended to be benefited 
would have no claim, legal or equitable, to enforce payment by 
him to them. He would, in the eye of the law, be guilty of no 
fraud, legal or equitable, either against them or the testator, if be 
should even at this day change his intention and apply the money 
to some other use. Being the absolute owner under the will, the 
declaration of his intention would not be binding upon him. It is 
not, therefore, in the words of the statute, a bequest " to a body- 
politic or to any person in trust for religious or charitable uses." 
Had Reuben Yeakle been present when the will was executed, or 
the object of the bequest been communicated to him before the 
testator's death, and he had held his peace, there would have been 
some ground for fastening a trust upon him ex maleficio, as in 
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Hoge V. Hoge, 1 Watts 163. But nothing of that kind can be 
pretended here. 

It has been contended, however, very strenuously, that as Edward 
Schultz proposed Reuben Yeakle to the testator as the man, the 
acceptance of Reuben Yeakle of the bequest recognised Edward 
Schultz as his attorney, and ratified whatever he had said and 
done. They urge the maxim, omnis ratihabitio retrotrahitur et 
mandato equiparatur. 

It is very ingenious contention, but, unfortunately for the appel- 
lants, there is nothing in the evidence upon which it can be built. 
Edward Schultz did not undertake for Reuben Yeakle. He gave 
the testator no assurance that he would accept and carry out his 
intention when made known to him. He says : "I proposed Reu- 
ben Yeakle, so far as I remember, as the man. Frederick then 
agreed to Reuben Yeakle. Reuben Yeakle was considered to be 
an honest man, and it was for this reason he was taken, and because 
he was acquainted with these societies mentioned. As far as I can 
recollect I said that through Yeakle his desire could be carried out 
in the distribution of his property. The object was to carry out 
the wish of Frederick in that way. There was a chance to carry 
it out in that way if the legatee was willing, and Reuben Yeakle 
was selected because it was thought he would agree to it." 

There is nothing in all this which indicates any promise or assur- 
ance by Edward Schultz to the testator that Reuben Yeakle would 
accept the bequest in trust for the charities. There was the mere 
expression of an opinion, concurred in by the testator, that when the 
legatee came to understand the object and purpose of the bequest 
to him, as an honest man he would carry out the intention of the 

testator. 

It is urged, however, that this whole plan is nothing but a con- 
trivance to evade the statute. No doubt such was the intention of 
the testator. It is said that it is a fraud upon the law, and that 
the bequest ought, therefore, to be declared void. But that over- 
looks the fact that the absolute property in the subject of this be- 
quest was vested in the legatee, and that he is entirely innocent of 
any complicity in the fraud of the testator. If the statute is prac- 
tically repealed by this construction it is evident that it must bo 
for the legislature to devise and apply a remedy, not the judiciary, 
whose province is not Jus dare, but/ws dioere. 
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Decree affirmed and appeal dismissed at the cost of the appel- 
lants. 



We are not surprised that the party 
against whom tliis decision was made, 
and probalily many others, should look 
upon it as leaving open a mode of es- 
cape from the statute which looks very 
much like an evasion, and one which 
ought to receive no countenance from 
the courts. But after careful study 
of the decision we confess our inability 
to comprehend how it could have been 
otherwise. Indeed we do not see that 
the legislature could, with any proper 
regard to the freedom of testators in dis- 
posing of their estates by will, have 
made any special provisions against 
bequests of the character in question in 
the principal case. It was nothing 
more than giving the estate to the de- 
visee absolutely, with no trust what- 
ever, and no communication with him. 
The argument and the English cases 
show : first, that such a bequest made 
in trust for the illegal object is equally 
void, as if made directly to an institu- 
tion of the character specified in the 
statute : Strickland v. Aldridge, 9 Vesey 
516; secondly, that it is not required 
that the trust should appear upon the 
face of the will, but that it may be 
shown by extrinsic evidence : Doe d, 
Wittard v. Hawthorn, 2 B. & Aid. 96 ; 
thirdly, that by the English law, not 
only the illegal trust is avoided, but the 
devisee is compelled to disclose it, and 
to stand as trustee for those entitled to 
the estate, independently of the illegal 
bequest : Doe v. Wright, 2 B. & Aid. 
721. And it is equally well settled, 
that it is not required there should have 
been any express contract to execute 
the trust on the part of the trustee ; the 
mere expectation and understanding on 
the part of the testator, that the estate 
would be applied by the trustee accord- 
ing to his wishes, if this were made 
known to the trustee, the consent to 
accept the bequest, knowing the ground 
of the testator's action, will be sufficient 
Vol. XXIV.— 59 



to create the illegal trust. It may 
therefore seem surprising to some, that 
when all these facts exist in the present 
case except the knowledge and assent 
of the trustee, before the decease of the 
testator, there should be any legal dif- 
ference in the result, especially as the 
trustee now avows the purpose of ap- 
plying the estate according to the 
wishes of the testator; The case no 
doubt has, to unprofessional persons, 
something of the appearance of an eva- 
sion of the statute ; which In one sense 
it is, since that was the purpose of the 
testator and the result accomplishes it. 
But it is not accomplished through any 
legal force of the will. The devisee is 
not a trustee In any sense, and may do 
with the estate as he chooses. It is 
a clear gift, over which the law has no 
control. He may do what he will with 
his own and it will be no violation 
either of the statute or any other law. 
The point of decision may be somewhat 
narrow, but is clearly sound and in ac- 
cordance with the latest English au- 
thorities ; Hawkins V. Allen, Jj. R. 10 
Eq. 246 ; Jones v. Bradley, L. R. 3 Ch. 
App. 362. 

In the very recent case of Kenrick v. 
Cole (not yet reported), the Supreme 
Court of Missouri, having before it a 
somewhat similar attempt to evade the 
mortmain act, reached a different result 
upon the facts. In that case the testa- 
trix made a will, leaving her property 
to Archbishop Kenrick for the benefit 
of the Catholic Church. Upon the 
adoption of the Constitution of 1865, 
which prohibits any devise or bequest 
for the support, use or benefit of any 
minister as such, or any religious sect, 
testatrix made a new will, devising the 
property to Peter Richard Kenrick, as an 
individual, absolutely, without naming 
any trust. The court held that this was 
a fraud on the law and void. 

But the decision is not in conflict with 
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the principal case, as Archbishop Ken- arose therefore which is put by Judge 

rick knew of the devise during testa- Shaeswood as one in which the court 

trix's life, and there was evidence that would fasten a trust on the devisee, and 

he had declared he would carry out her therefore the mortmain act would ope- 

intentions, and that such declaration rate, 
was reported to her. The very case ^- -^* '^• 



Supreme Court of Vermont. 
THE STATE ex rel. JOHN B. PAGE v. J. GREGORY SMITH et al. 

The fact of merger depends largely on intention, and this rule applies to a case 
where a corporation purchases shares of its own stock. The purchase suspends the 
right to vote on the shares, and may be a merger if so intended ; but if not so 
intended, it is not a merger, and the presumption is that the corporation does not 
intend a merger, but to hold the stock as assets, or to sell and reissue it. 

A quorum of the directors of a corporation are competent to act within the 
scope of their powers and to bind the corporation, although the meeting was not 
regularly called and there was no notice to the other directors. 

A sale of the company's shares of its own stock, made at such a meeting of the 
directors, if made botid fide and for full value, and for the purpose of raising 
money to meet an urgent necessity of the company, passed a good jirimdfade to 
the shares, and could only be set aside for cause, upon a direct proceeding for 
that purpose. Any director or stockholder desiring to avoid such sale, must pro- 
ceed at once to dispute it in legal form ; acquiescence until the consideration has 
been appropriated to the benefit of the corporation, is a ratification of the sale. 

If the sale is otherwise valid, it is not vitiated by the fact that the motive of the 
purchaser and of some of the directors was to enable the former to vote upon the 
shares in a certain manner at an approaching election of corporate officers. 

Where new stock is issued which is to share in profits with existing stock, all 
the holders of the latter have an equal right to subscribe for their proportionate 
part of the new stock, but this rule does not apply to original stock bought in by 
the corporation and held as assets, and sold for the payment of liabilities or for 
the general benefit. 

Motion for leave to file an information. 

In April 1873 cash subscriptions were made to the capital stock 
of the Central Vermont Railroad, which were accepted by the 
commissioners and the stock allotted to the several subscribers. 
In May the company was organized, and in the same month it 
was appointed by the Court of Chancery receiver of the Vermont 
Central and Vermont and Canada Railroads. 

Some of the subscriptions had been made by one Park in the 
names of parties who subsequently repudiated his authority and 
refused to accept the shares, whereupon Park assumed them him- 
self, and the shares were entered on the stock ledger in his name. 



